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NATIONAL FOOTBALL LEAGUE’S SYSTEM FOR
COMPENSATING RETIRED PLAYERS: AN UN-
EVEN PLAYING FIELD?

TUESDAY, JUNE 26, 2007

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON COMMERCIAL
AND ADMINISTRATIVE LAW,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Subcommittee met, pursuant to call, at 1:07 p.m., in Room
2141, Rayburn House Office Building, the Honorable Linda T.
Sanchez (Chairwoman of the Subcommittee) presiding.

Present: Representatives Sanchez, Conyers, Johnson, Delahunt,
Cohen, Cannon, Feeney and Franks.

Also Present: Representative Waters.

Staff Present: Eric Tamarkin, Counsel; Stewart Jeffries, Minority
Counsel.

Ms. SANCHEZ. This hearing of the Committee on the Judiciary
Subcommittee on Commercial and Administrative Law will now
come to order.

I will recognize myself for a short statement.

Due to the numerous press accounts concerning the National
Football League’s treatment of its retired players and the injuries
many former players have suffered, we are holding today’s over-
sight hearing to provide Congress the opportunity to consider the
complex process that must be navigated in order to obtain dis-
ability benefits.

Specifically, the hearing will explore whether the process can be
improved or streamlined. Additionally, we will explore the various
requirements of the Retirement Plan, including in certain cir-
cumstances, arbitration-determined benefits.

This hearing is also part of the Subcommittee’s larger examina-
tion of the role and impact of arbitration as an alternative dispute
resolution process. In the 109th Congress, Mr. Cannon chaired a
Subcommittee hearing examining how sports agents representing
NFL players can be decertified under the NFL’s collective bar-
gaining agreement and how a neutral arbitrator ultimately pre-
sides over a sports agent’s appeal; and earlier this month we held
a hearing on mandatory arbitration agreements in consumer con-
tracts.

After announcing this hearing and subsequent research, it has
become clear that the NFL disability and pension benefits plans
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have sparked a significant amount of passionate critics. The var-
ious stories relayed by the retirees demonstrate concern not only
Withdhow the plan is structured but also about how it is adminis-
tered.

The NFL is considered to be the most brutal major American
professional sports league. Half of all players retire because of in-
jury, 60 percent of players suffer concussion, at least one-fourth of
players suffer multiple concussions, and nearly two-thirds suffer an
injury serious enough to sideline them for at least half a football
season.

To be sure, these retired football players not only choose this ca-
reer but they actually dedicate themselves to training and com-
peting for jobs in this elite sports league, knowing full well about
the game’s violent nature. I have heard from many former players
who said they would still choose to play football, even knowing of
the physical toll that the game took on them. However, only 284
former players out of nearly 10,000 currently receive long-term dis-
ability benefits. That translates to less than 3 percent of retired
players, a very small number for any industry, much less one as
physically demanding as professional football.

The fundamental question then becomes whether this disability
process is fair for the retired employees of the NFL. The evidence
suggests that the vast majority of former players needing benefits
do not receive them. What is even more troubling is that through
projects such as the NFL films, the NFL continues to profit off
those very same players who are denied benefits. Essentially, is the
NFL, a multibillion dollar organization, fairly treating the employ-
ees who helped build it?

I was heartened to learn last week that the NFL and the NFLPA
have reportedly taken steps to make it easier for some disabled
players to collect disability benefits. As initially reported, a retiree
who has qualified for a Social Security disability benefit would
automatically qualify to receive an NFL disability benefit as well.
While I hope this eliminates some red tape in the process, I am re-
serving judgment as to whether retired players will actually benefit
until I have had an opportunity to carefully review this change.

To help us learn more about this issue, we have several wit-
nesses with us this afternoon. We are pleased to have Dennis
Curran, Senior Vice President and General Counsel for the NFL
Management Council; Douglas Ell, a principal at Groom Law
Group and today’s representative for the NFL Players Association;
Martha Jo Wagner, a member of the Employee Benefits and Execu-
tive Compensation Group, Venable LLP law firm; Cyril Smith,
partner at Zuckerman Spaeder and lawyer for the late former NFL
player Mike Webster; Mike Ditka, television commentator and
former NFL player and coach for the Chicago Bears; Harry Carson,
former NFL player for the New York Giants; Curt Marsh, former
NFL player for the Oakland Raiders; and Brent Boyd, former NFL
player for the Minnesota Vikings.

Accordingly, I look forward to hearing today’s testimony; and, at
this time, I would now like to recognize my colleague Mr. Feeney,
for the minority opening comments. Mr. Feeney.

Mr. FEENEY. Thank you, Madam Chairman; and I am grateful
for this opportunity.
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I am sitting in for the Ranking Member, Mr. Cannon, who would
like me to read into the record Mr. Cannon’s opening statement.

Today marks the second time in 6 months that the Subcommittee
on Commercial and Administrative Law has met to hear com-
plaints by current or former NFL players about their union rep-
resentation, the NFL Players Association, or NFLPA. I say that not
to take sides but only to note the frequency with which these con-
cerns seem to arise.

Today’s hearing is about the process former NFL players must
undergo to receive disability compensation under the NFL’s Bert
Bell/Pete Rozelle Retirement Plan. Those former players have a
number of complaints including that the NFLPA only represents
the current players’ interests, often at the expense of former play-
ers. They argue the disability payments to former employers are
very low, particularly in a league that makes billions of dollars an-
nually. They also contend that the disability application process is
unnecessarily complicated and that it encourages doctor shopping
by the NFL and NFLPA.

For their part, the NFL and NFLPA contend many of the proce-
dural hoops and hurdles that the players are concerned about are
required by the Employee Retirement Income Security Act of 1974,
otherwise known as ERISA. Broadly speaking, ERISA and the reg-
ulations promulgated by the Department of Labor provide min-
imum due process requirements that employers are required to de-
velop in establishing their plans.

ERISA is a highly complicated area of the law and one over
which the House Judiciary does not have jurisdiction. I am pleased,
however, that we do have an expert on ERISA here today to testify,
Ms. Wagner. Ms. Wagner can speak to the NFL compliance with
existing ERISA laws and regulations and also provide some context
as to the other types of procedures, including the use of arbitration,
that are permissible under ERISA, the use of disability plans, the
use of arbitration that gives rise to the Committee’s jurisdiction.

It seems that these former players’ complaints have already
begun to have some effect, as the NFL and NFLPA have recently
announced they have a plan to help streamline the disability
claiclins process. I look forward to hearing their testimony in this re-
gard.

I am also pleased that the league has started to take steps to
limit the kind of traumatic brain injuries that afflict former players
such as Mr. Mike Webster and Mr. Brent Boyd. How the NFL and
NFLPA choose to compensate past players for their injuries, how-
ev(eizr, is a different matter and one that we will hear a lot about
today.

Finally, I want this hearing to obtain the facts in this situation.
It is understandable that this issue can engender strong feelings on
both sides of the argument, but it is not helpful for either side to
say, as Mr. Upshaw reportedly did recently of a certain former
player, that he was going to quote, break his damn neck, end of
quotes.

With any luck, all parties can learn something from this hearing
and move forward with a plan which is satisfactory to all involved
and will help take care of the needs of all former players.

With that, I yield back the balance of my time.
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Ms. SANCHEZ. I thank the gentleman for his statement.

I would now at this time like to recognize Mr. Conyers, the Vice
Chair of this Subcommittee and the Chairman of the Committee on
the Judiciary.

Chairman CONYERS. My congratulations to you, Chairwoman
Sanchez, for holding this hearing in which we look at the com-
pensation system for retired football players and raise the question,
an uneven playing field?

Arbitration is supposed to give parties an alternative means of
settling differences with the help of an impartial decision making
at less burden and expenses than full-blown litigation, but, to work
effectively, the process has to fairly protect everybody’s rights. Last
December, this Subcommittee examined issues concerning whether
the arbitration procedures employed by the National Football
League Players Association meets this standard. Today, we exam-
ine how the League’s system compensates its retired players and
further considers the potential impact of arbitration not being read-
ily available in cases of disability claims.

Now, there are three disturbing concerns I would raise to all of
our distinguished witnesses. First, the NFL’s treatment of its re-
tired players with respect to disability and pension benefits is prob-
lematic. As many of us know, the average football athlete is not a
marquee player but plays in the league for less than 4 years and
often retires because of injury. Upon retirement, he receives only
$14,500 in pension benefits, less than half the amount received by
an average retired Major League baseball player.

Of 10,000 retired NFL players, it is estimated that less than 300
receive long-term disability payments. Several recent well-pub-
licized cases highlight the resulting problems.

For example, Pittsburgh Steelers center Mike Webster. The court
recently awarded his estate more than $1.1 million in disability
payments that the NFL’s Retirement Plan administrators claimed
he was not entitled to receive.

Or take Brian DeMarco, former offensive lineman for the Jack-
sonville Jaguars. According to the Denver Post, Mr. DeMarco’s
back was broken in 17 places and he retired due to severe health
problems after the 1999 season. But he has never been able to get
NFL disability benefits. His disabilities were so extensive that he
can’t hold a telephone to his ear. In the last 4 years, Mr. DeMarco
and his family have been homeless on three occasions.

Then there is the problem of brain concussions suffered by NFL
players, which have justifiably received significant recent attention
just last week. Sporting News ran a cover story on this distressing
problem. According to a leading neuropathologist, brain damage re-
sulting from numerous concussions suffered by Philadelphia Eagles
safet(;if Andre Waters during his career led to his depression and
suicide.

Former Chicago Bears linebacker Larry Morris suffers from se-
vere dementia, largely as a result of concussions suffered while
playing football. Mr. Morris is a former teammate of one of our wit-
nesses today, Mr. Ditka.

Finally, I am concerned about the extent to which these issues
are attributable to the administration of the NFL Retirement Plan,
and I am troubled by the fact that arbitration is not readily avail-
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able in cases of disability claims. The process for resolving disputes
concerning player benefits and submission of disputes to a benefit
arbitrator does not usually apply to retirement or disability bene-
fits. Rather, the plan’s Retirement Board hears appeals of its own
decisions instead of submitting appeals to an arbitrator, and this
practice has drawn significant criticism.

So this Subcommittee has recognized the importance of arbitra-
tion as an alternative dispute mechanism and has considered its
use in other contexts as well, and the problem we are considering
today may present an opportunity for expanded use of arbitration.

I welcome all of the witnesses, and I lift my hat in a salute to
those players who have given their blood and sweat and tears to
the National Football League, and I thank the Chairwoman for her
indulgence.

Ms. SANCHEZ. I thank the gentleman for his statement.

Without objection other Members’ opening statements will be in-
cluded for the record.

[The prepared statement of Mr. Cohen follows:]

PREPARED STATEMENT OF THE HONORABLE STEVE COHEN, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF TENNESSEE

Football is almost as hallowed a national pastime as baseball. Much of the sport’s
status and popularity is due to the athleticism and talent of professional football
players, and the growth of professional football as a business can be attributed to
their hard work. Sadly, evidence suggests that many older retired players—like
some of our witnesses today—are not being adequately taken care of by the groups
that they helped to grow, like the National Football League and its Players Associa-
tion. Many of these retired players suffer from physical injuries that they sustained
during the course of their professional football careers, yet the NFL’s disability and
retirement plans do no sufficiently support these retired players’ needs. I look for-
ward to hearing from our witnesses today to determine how we can improve the
compensation system for retired players.

Mr. DELAHUNT. Madam Chair?

Ms. SANCHEZ. Yes, Mr. Delahunt.

Mr. DELAHUNT. I don’t want to make an opening statement, but
I note the presence of our colleague from California who serves on
the full Committee, as you are aware, but is not a Member of the
Subcommittee. I would ask for unanimous consent that she be al-
lowed to participate in the Subcommittee hearing today and be
given the privileges of a Subcommittee Member for the purposes of
this hearing.

I would also note for the record that I note her distinguished
spouse is here, and I am aware of the fact that he was a former
player himself in the NFL.

Ms. SANCHEZ. Without objection, so ordered.

Mr. FEENEY. Madam Chairman, I object. As the Chairman has
been advised

Ms. SANCHEZ. The gentleman will state his objection.

Mr. FEENEY. The objection is that the rules of the full Committee
provide that only Members of the Subcommittee can participate
without unanimous consent. The position of the minority has been
so far this year and on behalf of the Ranking Member of the full
Committee, Mr. Smith, I am objecting today to the participation.
This is certainly not, as the gentlelady, my friend from California,
knows, anything personal. I know she has a keen interest in this.
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But the truth of the matter is that we had a practice from the
beginning of the year to objecting to the participation of any Mem-
ber. Setting a precedent that would allow one Member of a Sub-
committee to participate could lead to a situation where 10 other
Members might also want to participate. That would not serve the
Committee well.

And, again, this is a rule adopted by the full Committee, Repub-
licans and Democrats; and we are simply asking that the rules be
followed today. House rule——

Chairman CONYERS. Would my colleague yield to me?

Mr. FEENEY. I would be happy to yield.

Chairman CONYERS. Thank you, Mr. Feeney.

I just wanted to remind you that in most of the other Sub-
committees in Judiciary, this is a routine courtesy that we extend
to Members who have a deep concern and interest; and in the case
of the gentlelady from California, Maxine Waters, her husband is
a former professional football player. I mean, give me a break.

Mr. FEENEY. Well, Mr.——

Mr. DELAHUNT. Would the gentleman yield to me for a moment?

Mr. FEENEY. Not until I respond to my friend, the Chairman of
the full Committee.

The truth of the matter is, as I stated earlier, I have been asked
by the Ranking Member of the full Committee to enforce their ob-
jection of the rules today. I don’t have any authority to undermine
his request of me, because I promised him that I would do my job
and uphold his understanding of the Committee rules.

In addition, I understand that, while I am not a Member of every
Subcommittee, that the precedent may or may not be as you de-
scribed it. In fact, every opportunity that we have needed to object
to the participation of any Member—so this is not directed at any-
body today—every opportunity the minority has.

Again, at the request of the Ranking Member, we have objec-
tively asked that the rules be followed.

So, with that, I would ask that the Committee sustain my objec-
tion.

I would be happy to yield to my friend from Massachusetts.

Mr. DELAHUNT. I can assure the Ranking Member that—he al-
luded to the fact that maybe 10 other Members would show up to
participate; and if that would be the case, I would register an objec-
tion myself. But I think for the reasons that I and the Ranking
Member articulated, that as a matter of common courtesy, and
given—I am sure presented with these facts to the Ranking Mem-
ber of the full Committee, one can assume that he would extend
that courtesy to Ms. Waters, and I would hope that you would——

Mr. FEENEY. Reclaiming my time to answer my good friend from
Massachusetts. I would hope that there would be a possibility that
if a specific Member in a unique situation had, knowing full well
the Ranking Member of the full Committee, Mr. Smith, had ob-
jected repeatedly, that they would go make that request. Because
I have been asked to enforce the Committee rules today. I don’t
hlave any authority—having committed to do that—to do anything
else.

As the gentleman from Massachusetts knows, we don’t play 11
on 11 here. The minority has very few things that can protect it,
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and the rules are about it. So we are in the routine of enforcing
the rules, this being one of them. And if the gentlelady in the fu-
ture would like to go speak to the Ranking Member, I certainly
would yield to the discretion of the Ranking Member.

Ms. SANCHEZ. The Chair is prepared to rule. The Member cor-
rectly states the House rule and the interpretation of the House
rule by the House parliamentarians. I am going to sustain your ob-
jection. But I do, however, want to point out a few things that I
think are noteworthy.

Mr. FEENEY. Before the Chairman goes, could I make one—what
I have asked is that if the gentlelady from California would like to
either propound questions in writing or make a statement that I
would not object to that request because I know she does have a
specific interest here. It is more the process of the Committee in
the 5 minutes and the time constraints and the fact the minority
can’t be everywhere at once. We have had to play zone defense. So
if somebody would make that motion, Madam Chairman, I would
not object to that.

Ms. SANCHEZ. Do I have a motion from a Member of the Com-
mittee? Okay.

Then I would ask unanimous consent that the gentlelady from
California, Ms. Waters, be allowed to participate in the form of a
written statement and questions to the witnesses, although she
will not be allowed to participate verbally in the proceedings today.

Before we move on, though, I do want to note for the record that
I did receive prior consent from the Ranking Member of the Sub-
committee to allow Ms. Waters to participate in the hearing today.
She obviously has an interest in this issue, as her husband is a
former NFL player. And no pun intended, but I think that the mi-
nority doesn’t seem to be playing in a very sportsmanlike manner
today. But the objection is a proper objection, and it is sustained.

We will allow, as I said, Ms. Waters—there was no objection to
the unanimous consent request that she be allowed to participate
in the form of written questions and written statement.

Without objection, the Chair will be authorized to declare a re-
cess of the hearing; and I am now at this time pleased to introduce
the witnesses for the first panel of today’s hearing.

The first witness on our panel is Dennis Curran, Senior Vice
President and General Counsel for the NFL. Management Council,
the bargaining representative of the 32 members of the NFL. Mr.
Curran and his staff administer the various player benefit plans,
including the NFL severance plan, annuity plan, retirement and
disability plans and second career savings plan.

Prior to being appointed General Counsel, Mr. Curran—am I pro-
nouncing that correctly?

Mr. CURRAN. Yes, you are.

Ms. SANCHEZ. Thank you—served as Labor Relations Counsel to
NFL Management Council from 1980 to 1990, and he was Labor
Relations Counsel to National and then Pan American Airways.

We thank you for your presence today.

Our second witness is Douglas Ell, a principal at Groom Law
Group. Mr. Ell specializes in legislative tax fiduciary and collective
bargaining issues arising from the design and management of em-
ployee benefit plans. Mr. Ell has also aided the NFL Players Asso-
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ciation in improving player benefits in four collective bargaining
agreements.

Our third witness is Martha Jo Wagner, a member of Venable
LLP’s Employee Benefits and Executive Compensation Group. Ms.
Wagner focuses her practice on benefit and fiduciary claims resolu-
tion and litigation, process review and redesign and lawful plan
compliance. Ms. Wagner currently serves as the management co-
Chair of the ABA section of Labor and Employment Law Employee
Benefits Committee.

We welcome you, Ms. Wagner.

Our final witness on our first panel is Cyril Smith. Mr. Smith
is a partner in Zuckerman Spaeder LLP, specializing in complex
civil, criminal cases and employment and labor litigation. Mr.
Smith has handled a variety of plaintiffs’ cases including the law-
suit of Mike Webster, former NFL player for the Pittsburgh Steel-
ers and the Kansas City Chiefs, against the National Football
League for disability payments.

I want to thank you all for your willingness to participate in to-
day’s hearing. Without objection, your written statements will be
placed into the record in their entirety; and we would ask that you
limit your oral remarks to 5 minutes.

You will note that on the table there we have a lighting system
that starts with a green light. At 4 minutes, it turns yellow. That
is your warning that you have a minute. Then it will turn red
when the 5 minutes are up. If you should still be testifying by the
time the red light comes on, please finish your last thought to wrap
up your testimony so that all of the witnesses will have a chance
to testify.

And I want to remind our witnesses that, although we are not
requiring sworn testimony, the criminal penalties relating to false
statements before Congress do apply to your comments today. So
keep that in mind.

After each witness has presented his or her testimony, Sub-
committee Members will be permitted to ask questions subject to
the 5-minute limit.

So, with that, everybody understands the rules.

One more rule that I will impose is, when you begin your testi-
mony, make sure that you turn your microphones on so that the
proceedings can be recorded.

Mr. Curran, you are up first. Would you please proceed with your
testimony.

TESTIMONY OF DENNIS CURRAN,
NATIONAL FOOTBALL LEAGUE, NEW YORK, NY

Mr. CURRAN. Congresswoman Sanchez, Congressman Feeney and
Members of the Committee, I appreciate the invitation to be here
on behalf of the National Football League today.

My name is Dennis Curran, as was just mentioned. I have been
with the League for 27 years. As a Senior Vice President, I have
been in charge of negotiating player benefits for the League with
the Players Association, beginning in 1982 and then in 1993, 1998,
2002 and 2006.

With me today is Valerie Cross, our Director of Player Benefits,
who has been with the League 25 years. She is also very familiar
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with the administration of our plans, and I hope between the two
of us we will be able to answer any questions you might have.

If you take a look at how this is set up, all these retirement and
disability benefits are sent through collective bargaining. The Man-
agement Council of the League sits down with the union, and in
each of these years we negotiate these benefits, and we have con-
tinuously improved them.

They are set by, again, the bargaining parties. The trustees that
administer the plans have no discretion to change those rules. They
couldn’t say that age 55 is the wrong year; let’s make them wait
until 60. They can’t say that this disability criterion is wrong; let’s
ignore it. The trustees have to follow what collective bargaining
gives them, and we think they do that very well.

The NFL is proud of its comprehensive post-career benefits, a lot
of which you just mentioned, Madam Chairwoman, in your opening
statement. From leaving football when you receive severance pay
to age 55 when you receive your retirement, there is a variety of
post-career benefits now available to our players.

If you look back at the collective bargaining history, what comes
through again and again is that this union and this League con-
tinue to improve existing benefits and add benefits to the post-ca-
reer funds. As an example, if you look at the Bert Bell Plan, which
is the funding vehicle for retirement and disability benefits, in
1982, when I started, there was $88 million in there. Now there is
$1.1 billion done through club contributions. We don’t require play-
er contributions to retirement or disabilities. Why has it gotten so
big? Because we keep on taking on more and more.

Before, players that played before 1959 had no pension, and
there was no legal obligation to give them a pension. But this
union and this League brought them into the Retirement Plan and
have continuously improved their benefits over time.

You look to see how the players qualify in the first place. Ini-
tially, you had to have 5 years in the League. This union and this
League brought down the qualifications to 3 years. So those players
who have 3- and 4-year careers are now covered for pension and
for disability benefits.

We have continuously raised the amount of the retirement cred-
its, most recently by 25 percent, for those people in the League be-
fore 1982 and by 10 percent thereafter. And although not in the
Bert Bell Plan, it bears mention that we have established a demen-
tia plan called the 88 Plan which gives benefits for medical condi-
tions dealing with dementia both at home and in institutions.

Now all of the funding for these things, all the funding that goes
into this plan comes from the NFL clubs. We put in $126 million
for pensions and disabilities last year; and, over the next 6 years,
we are going to put $700 million more into this plan in order to
fund those benefits that we promised to give.

That $826 million is committed dollars. That is what it is going
ti)l take to fund these benefits over time, and we are happy to do
that.

And it should be pointed out that, once the money is in the fund,
it cannot revert to the League. The monies in these funds must go
for the benefit of the participants. The money we put in again
under no circumstances comes back to us. There is no motivation
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for us not to give benefits or retirement because it never returns
to us.

Nor is this fund static. Last year alone, $55 million in pension
was given out and about $20 million in disabilities.

And if you look at the level of the disabilities themselves, they
have been continuously improved. The active football has gone from
$100,000 to $224,000; active nonfootball from $90,000 to $134,000;
and football degenerative from $75,000 to $110,000.

Again, we fund all these benefits willingly, and we are happy to
do it, and we think that that is a very generous overall system for
our former players.

To talk briefly about the red tape that has been discussed, the
alleged red tape in the application process, again, it is run by six
trustees which are fiduciaries of the plan. None of them are current
players. Three appointed by the NFL, three appointed by the Play-
ers Association. Their job is to see the money is spent, but it is
spent correctly on players who are either eligible for retirement or
eligible for disabilities.

The fiduciary duty that they exercise is a personal one. They
have to determine a series of classifications to see if disabilities are
appropriate. They have to look a lot of times at the medical to see
whether a person is able to play or whether he gets the requisite
level of percentage disability. They have to look at why that oc-
curred; was it football related or not? They have to look to see what
time the benefit is appropriate. All those things they do with a fi-
duciary responsibility.

I think you will hear today from everyone here that the time lim-
its that are observed are well within ERISA, well within Federal
laws. Now, from time to time, some cases do require more time.
What happens is that the medical evidence isn’t clear. Perhaps the
causation isn’t clear. And sometimes experts have to come in or
more than one doctor.

So if you don’t qualify at the initial level, we appeal to the Re-
tirement Board. You will have another doctor by Federal law. So
now we have two doctors, and if it is still vague or confusing or not
clear, then we have what is a tiebreaker, a medical advisory physi-
cian who will be binding on the trustees as to the medical condi-
tion.

Unfortunately, when it gets——

Ms. SANCHEZ. Mr. Curran, your time has expired. It goes quite
quickly. But if you could finish that last thought.

Mr. CURRAN. Can we improve? Yes. We are trying to look at
ways of speeding up the process. We have adopted the Social Secu-
rity T and P standards, and we are looking to form an alliance with
many other funds, the Players Assistance Trust, the Dire Need
Fund, and NFL Charities to get money to those players who don’t
qualify for total and permanent disabilities but have financial
needs, either medical or nonmedical.

Ms. SANCHEZ. Thank you, Mr. Curran.

[The prepared statement of Mr. Curran follows:]
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Chairwoman Sanchez, Congressman Cannon and Members of the Committee:

Good afternoon. My name is Dennis Curran. T am a Senior Vice President of the
National Football League, where I have been employed for the past 27 years. Since 1982
I have been the lead negotiator for the National Football League with respect to player
benefits. In that capacity, | have supervised the development and implementation of a
comprehensive range of player benefits which were negotiated over a series of Collective
Bargaining Agreements. On behalf of Commissioner Goodell and the NFL, T am pleased
to have the opportunity to discuss our efforts to provide benefits for our current and

former players.

Without question, the NFL is proud of the wide variety of post-career benefits
available to our players. Players with as little as three years’ service are guaranteed
benefits for the remainder of their lives. Looking across any industry, the quality and

breadth of this commitment is virtually unmatched.
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Additionally, our history shows that new benefits have been added and existing
benefits have been improved on a routine basis. As examples, in 1982, when I first
began attending meetings for the Bert Bell/Pete Rozelle Retirement Plan ("Retirement
Plan"), the trust had approximately $88 million in funding — it now totals $1.1 billion.
The Retirement Plan is the cornerstone of the League's benefit program for players,
providing retirement, disability, and death benefits. Since 1993, the Retirement Plan
has been supplemented by other plans that provide additional retirement and disability
payments. In 1982, players who played before 1959 had no retirement benefits. They
now receive benefits as participants in the Retirement Plan. In addition, the number of
years that a player has to play in order to quality for a retirement benefit has been
reduced from five years to three years. Since 1982, the benefit for a player who
became totally and permanently disabled because of a football injury within 15 years
after he left football has increased from roughly $9,000 to $110,000 per year. In 2006
alone, the Clubs contributed $126 million to the Retirement Plan. Over the next six
years, the Clubs’ obligation will be in excess of $700 million. Last year, the plans
distributed more than $55 million in pensions to former players, and approximately $20

million in disability payments.

Mr. Ell has furnished an informative and detailed description of our benefit plans,
so I will not burden the Committee by repeating it, but a listing of some of the post-career
benefits available to former players will illustrate the comprehensive structure created by

the NFL and the NFLPA:
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= Tuition Reimbursement (up to $15,000 per year through 3 years after leaving the NFL)
= Injury Protection (up to $275,000 for the season following a significant football injury)
= Severance Pay (a payment of $12,500 per year of service after leaving the NFL)

= Continuing Family Health Insurance (for five years after retirement)

= Health Reimbursement Account (up to $300,000 for use after insurance coverage ends)
= Player Annuity Plan (contributions of $65,000 per year of service payable at age 35)

= Second Career Savings Plan (a 401(k) plan with a 2:1 NFL match payable at age 45)

= Pension (a defined benefit based on years of service, not salary, payable at age 55)

= “88” Plan (up to $88,000 per year for former players with dementia)

= Disability

--Active Football (Total & Permanent) $224,000/vr.
--Active Nonfootball (Total & Permanent) $134,000/yr.
--Football Degencerative (Total & Permancnt) $110,000/vr.
--Inactive (Total & Pcrmancnt) $21,000/yr. minimum
--Linc of Duty (Partial) $18,000/vr. minimum

As you can see, many of these benefits are available to a player, either as a result
of leaving football or upon reaching a specified age. Others, however, require an
application process sufficient to demonstrate eligibility, as required by law, in order to
protect the plan’s assets for all participants. With respect to this latter group, some have
recently expressed concerns regarding the amount of “red tape” in the disability benefit
process. In order to provide the Committee with a clear picture, it is important that such

misconceptions be addressed.
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Retirement Plan distributions are overseen by six voting members of the
Retirement Board, none of whom are current players. The Retirement Board must apply
the standards set through collective bargaining and ensure that eligible players receive
pension; that qualified players receive disability benefits, and that nonqualified players do
not. As fiduciaries, the trustees are obligated to review each application carefully with
respect to medical and other information. In accordance with Department of Labor
regulations, the initial determination must be made within 45 days of receiving the
completed application. If there is an adverse determination, the player then has 6 months
to file an appeal to the Retirement Board. On occasion, the Retirement Board may enlist

the expertise of one of the Medical Advisory Physicians to review the application and

issue a binding medical opinion.

While this process may seem lengthy at times, the review period is absolutely
necessary to ensure that the Retirement Plan follows all applicable federal rules and
regulations for processing applications and that only those persons who qualify for the
benefits receive them. Nevertheless, the length of the process does not result in a loss of
any benefits to which the player is entitled. Regardless of when the process is completed,
benefits can commence up to 42 months prior to the date the application is received by

the Retirement Plan, depending on when the qualifying disability has arisen.

Understanding the necessity of the process, the NFL and the NFLPA all the same
continue to search for ways to streamline the application process. For example, we have

recently agreed that former players who have qualified for a disability under the Social
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Security system will have that determination adopted by the Plan without requiring a new
medical review. We will also look to adopt other relevant provisions of the Social
Security qualification system that may clarify medical determinations or speed up the
process without compromising eligibility or violating Department of Labor regulations.

Rest assured, our paramount interest is to ensure that every application, in the fastest

manner possible, receives the needed review for a correct decision.

As a final point, it is important to emphasize that the NFL and the NFLPA have
not limited their efforts to assist players in need solely to the benefits negotiated through
collective bargaining. On the contrary, we have created a number of other resources to
aid players who do not fall in to a negotiated disability category or whose needs are not
medical in nature. The Players Assistance Trust, the Dire Need Fund, NFL Charities and
the Pro Football Hall of Fame Enshrinees Assistance Foundation have helped countless
players with a variety of financial needs. To improve coordination of these efforts, we
have formed an alliance of these funds to both coordinate distribution and to explore
coverage for medical procedures needed by former players not currently receiving
medical care. We firmly believe that this alliance will enable us to provide assistance to

more players more efficiently.

Thank you again for providing the NFL with the opportunity to address the

Committee and I am happy to take any questions you may have.
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Ms. SANCHEZ. Mr. Ell, your time begins now.

TESTIMONY OF DOUGLAS W. ELL, PLAN COUNSEL TO THE
BERT BELL/PETE ROZELLE NFL PLAYERS RETIREMENT
PLAN, WASHINGTON, DC

Mr. ELL. Good afternoon. My name is Douglas Ell. I am with the
Groom Law Group, and I have the privilege of serving as Plan
Counsel to the Bert Bell/Pete Rozelle NFL Player Retirement Plan.
I am here today on behalf of the NFL Players Association. We ap-
preciate the opportunity to appear and provide testimony.

I am also pleased to have here with me today Michele Yaras-
Davis, head of the Benefits Department of the NFLPA, who has
helped players get benefits for many years.

I also wish to acknowledge the presence here today of David
Duerson. Mr. Duerson serves as one of the six voting members of
our Retirement Board. Mr. Duerson played 11 seasons in the NFL;
four of those years he was all pro. He has two Super Bowl rings.
Mr. Duerson is a successful businessman and has a Masters from
the Harvard Business School.

Madam Chairwoman and Members of this Committee: Unfortu-
nately, much of what has been said or written about the benefits
available to NFL players is either wrong or misleading. I have de-
scribed the benefits in some detail in my written statement, which
also contains a variety of data. I hope we will answer many of your
questions.

In my brief time here now I would like to just go over some brief
points.

First, benefits from NFL players come from collective bargaining.
Together, the Players Association and the NFL decide on the for-
mula for benefits and the eligibility requirements and benefit levels
for disability benefits. The collective bargaining agreement allo-
cates a percentage of revenues for players’ salaries and benefits,
and all of the player benefits come out of that piece of the pie.

But the parties do not run the plans themselves. Claims are de-
cided by the fiduciaries of the benefit plans. In other words, when
someone says that the NFL refused to pay disability benefits or
that the Players Association rejected a disability claim, you know
immediately that statement is not accurate. Perhaps that person
does not know that the plans exist.

Let me just offer a few comments on retirement benefits.

Players receive a monthly pension based on the years that they
play, not on how much they earn. If they are paid for three or more
games in a season, they earn a credited season; and if they have
three or more credited seasons, they are vested and entitled to a
pension. I understand there are 2,387 retirees currently who get an
average of $1,536 a month, or $18,440 a year.

Since 1993, the Players Association has fought for and achieved
benefit improvements in bargaining. In 1993, the Retirement Plan
was expanded to include the League’s founding members, the Pre-
59ers, over 700 strong, who were not previously in the plan.

Pensions were increased in 1993, 1998, 2002, and 2006. In each
case, the older players got the largest increase. These increases are
unprecedented.
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In 2002, when the pensions of the older players were doubled,
the head of the Pension Rights Center noted that “nobody has
reached back and given a pension raise to retired workers of any-
thing approaching this magnitude.”

It is true that a number of former players receive small pensions;
and when you look at the individual cases, I think you will find
that it is often because of the voluntary choices they made. Many
started at age 45, many elected to take the lion’s share of their
pension prior to age 62, and some have had all or a portion of their
benefits assigned to their ex-spouse in divorce.

Please let me turn now to disability benefits. We believe these
are the most generous disability benefits in professional sports,
perhaps in the entire business world. Vested players can get total
and permanent disability benefits if they are unable to work for
any reason at any time, even decades after their career ends. Bene-
fits can be as large as $224,000 a year for life.

I will let Ms. Wagner describe ERISA’s rules for processing and
claims.

We have 317 players on disability. I would like to emphasize that
Mr. Duerson and his fellow fiduciaries are required by Federal law
to follow the terms of the plan. They get to interpret the rules.
They don’t get to make them up.

I am amazed by some of the things written about our disability
benefits. The collective bargaining process is an ongoing process,
and the parties are looking for ways to improve benefits in the sys-
tem. Our new 88 Plan for players with dementia is one example.
Of over 45 decided cases so far, more than 90 percent of the players
have received the benefit.

Allowing Social Security determinations as a separate, alternate
way to get total and permanent disability benefits is a second im-
provement.

I would like to conclude with three points.

First, all injured players are strongly advised to file claims for
workers compensation. The Players Association has a panel of law-
yers to help them.

Ms. SANCHEZ. The time of the gentleman has expired. If you
could just wrap up the final thought.

Mr. ELL. My final thought is that there are many players and
beneficiaries who are grateful for what has been done here; and in
that regard I would like to note the presence today of Stan White,
Brig Owens, Doc Walker, Jean Fugett, Andre Collins and Ray
Schoenke.

Thank you. I will be pleased to answer questions.

Ms. SANCHEZ. Thank you.

[The prepared statement of Mr. Ell follows:]
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ON
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Chairwoman Sanchez and Members of the Subcommittee:

Good afternoon. My name is Douglas Ell. I am with the Groom Law Group, and
serve as Plan Counsel to the Bert Bell/Pete Rozelle NFL Player Retirement Plan
("Retirement Plan"). I have served in that position since 1994. I have been asked by the
National Football League Players Association ("Players Association,”" or "NFLPA") to
appear and testify in response to the Subcommittee's invitation to Gene Upshaw,
Executive Director of the Players Association, who is out of the country and unable to
attend today's hearing. The Players Association and [ thank you for this opportunity to

testify and provide information.
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I'm very pleased to have with me Michele Yaras-Davis, who, as head of the
Benefits Department of the NFLPA, has helped players get benefits for many years. |
also wish to acknowledge the presence here today of David Duerson. Mr. Duerson
serves, without pay, as a member of the Retirement Board, the named fiduciary of the
Retirement Plan. He played 11 seasons for the Chicago Bears, New York Giants, and
Arizona Cardinals, was All-Pro four years and won two Super Bowl rings. Mr. Duerson
is a successful businessman and has a Master's from the Harvard Business School.

Unfortunately, a great deal of what has been said or written about the benefits
available to NFL players has been wrong or misleading. I'll do my best to briefly
describe the plans that provide retirement, medical, and disability benefits; the general
structure of those benefits; and the process required by federal law for deciding claims for
benefits. I'll also do my best to describe some of the complex federal laws that apply. As
you will see, Mr. Duerson and his fellow Board members must comply with federal laws

that require them to follow the terms of the Plan.

Player Benefits Come From Collective Bargaining

The collective bargaining agreement ("CBA") between the Players Association
and the NFL provides retirement, medical, and disability benefits to former players. The
CBA allocates a percentage of the League's revenues for player salaries and player
benefits, and so the costs of benefits to former players come off the active players' side of
the table. In other words, all of the CBA benefits, including the cost of benefits for

players no longer active, reduce the amount available for salaries of active players.
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In the year April 2006 to March 2007 the active players gave up approximately:
$96.5 million to fund retirement benefits for former players;
$31 million to fund health benefits for former players; and
$20 million to fund disability benefits for former players.
This total, about $147.5 million, adds up to about $82,000 from each of the NFL's
roughly 1800 full-time active players.

During collective bargaining, the Players Association and the NFL agree on the
benefits to be provided — such as the formula for retirement benefits and the eligibility
requirements and benefit levels for disability benefits. What many people don't
appreciate, however, is that the actual decisions on benefits and the payments of benefits
are made by separate legal entities. The Players Association and the NFL do not decide
claims. Claims are decided by the fiduciaries of the benefit plans established by the
CBA. In other words — and this is very important — when someone says that the NFL
refused to pay disability benefits, or when someone writes that the Players Association
rejected a disability claim, you know immediately that statement is not accurate — or
perhaps that person does not know that the plans exist.

Federal law does not require employers or unions to provide retirement, medical,
or disability benefits. Nevertheless, the Players Association and the NFL have agreed to

maintain the following benefit plans:
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Retirement Benefits Health Benefits Disability Benefits'
Retirement Plan NFL Players Group Retirement Plan; and
(also provides disability Insurance Plan;
benefits); NFL Player Supplemental

NFL Player Health Disability Plan
NFL Player Second Career ~ Reimbursement Account
Savings Plan; and Plan; and
NFL Player Annuity 88 Plan
Program

Further Information About the NFL Player Plans

Following is a summary of the key features of the NFL Player Plans listed above.
We understand the Subcommittee is most interested in retirement and disability benefits,
and we have provided greater detail in those areas. We believe that, in many respects,

these benefits are the most generous in professional sports.

Retirement Plan

For the first six decades of organized football, and for almost 40 years after the
NFL was established, there was no pension plan for NFL players. The players began
efforts to organize a union as early as 1956. In 1962 the Players Association obtained its
first pension agreement. This 1962 agreement established the Bert Bell NFL Player

Retirement Plan — named after the NFL's second commissioner. This Plan reached back

! Injured players are also encouraged to file claims under Workers Compensation.
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only to 1959; players who left the game before 1959 (sometimes called "Pre-59er's")
received no pension.

The 1970 CBA revised this Plan and created its present structure. Players receive
a monthly pension based on the years that they play, not on how much they earn. In
general, a player earns a "Credited Season” if he is paid for three or more games in a
football season. For each Credited Season he earns a "Benefit Credit." His monthly
pension at age 55 is the sum of those Benefit Credits. At retirement, pension benefits are
paid to him as long as he lives — in technical terms this is called a "single life annuity."
He can elect other forms of payment, such as a joint and survivor annuity where
payments will continue to a surviving spouse. These choices will result in his pension
being adjusted according to actuarial tables — so that it has the same "present value." For
example, if he starts his pension before age 55 the monthly benefit is reduced, and if he
starts his pension after age 55 it is increased. Originally, a player needed a minimum of 5
Credited Seasons to be "vested" and thus entitled to a pension.

Under the 1970 CBA, players earned a Benefit Credit of $60 for each of their
Credited Seasons from 1959 to 1965, and higher Benefit Credits in later years. At the
$60 rate, a 10-year player would earn a pension of $600 a month beginning at age 55.

Even though age 55 was the "normal retirement age," many former players asked
for the ability to receive their pension sooner. This was made possible in two ways.
First, the 1970 Plan allowed players to receive a reduced pension as early as age 45.
Many players did this, but the actuarial reduction for starting 10 years early was painful:

a player who had earned an age 55 monthly pension of $600 received only 45% of that,
5
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or about $271 a month, when he chose to start payments at age 45. Second, the Plan
offered a "social security adjustment option.” This option let players elect to receive the
lion's share of their pension before age 62 (when social security would become
available), and a token benefit of $50 a month thereafter. For example, instead of
receiving $271 a month for life beginning at age 45, a player could use this social
security adjustment option to receive about $384 a month from age 45 up to age 62, and
only $50 a month thereafter.

The 1977 CBA reduced vesting from five years to four, so that players with only
four Credited Seasons would receive a pension. Also, and again at the request of certain
players, it added a third way for players to get their money earlier. It allowed them to get
a lump sum "early payment benefit," or "EPB," equal to 25% of their pension, one year
after leaving the NFL. This was desired by some because at that time there was no
severance plan. However, for the many players who elected this "EPB," all later pension
payments were smaller by 25%.

These three ways to get pension money early, and the choices made by many
players,” are the primary reason why some older players are complaining about their
pension. For example, take a player who earned 10 Credited Seasons from 1959 to 1968.

His pension was originally $625 a month® beginning at age 55 (if taken as a single life

% Some players have also had a significant portion of their pension assigned to their ex-wife or
ex-wives in divorce proceedings.

% He earned $60 Benefit Credits from 1959 to 1965, $65 Benefit Credits for 1966 and 1967, and
a $75 Benefit Credit for 1968.
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annuity). However, if he elected to begin receiving his pension at age 43, his monthly
benefit went down to $282.50. Even worse, if he also elected the social security
adjustment option, he would begin with a higher initial pension, but this would go down
to a token payment of $50 a month when he reached age 62.

The 1982 CBA expired in 1987. For 1987 and 1988, the owners agreed to allow
continued Benefit Credits at the rate of $150 a Credited Season. But beginning in 1989
they created their own plan, which they called the "Pete Rozelle NFL Player Retirement
Plan," after the NFL's third commissioner. This Plan was similar to the Bert Bell NFL
Player Retirement Plan, except that it was run totally by the owners and had no player
trustees.

This was a significant change from how the original Bert Bell NFL Player
Retirement Plan was managed at that time, where the union had the right to appoint three
of the Plan's six voting trustees. This original plan continued to pay benefits.

The 1993 CBA may be the most important CBA for player benefits. It began the
pattern, which has continued every extension since, of reaching back and improving the
pension benefits of former players. For example, the $60 Benefit Credits of 1939 — 1966
became $80, and the $150 Benefit Credits of 1983 - 1992 became $210. The 1993 CBA
expanded coverage to include the League's founding players — the "Pre-59er's" — with the
same $80 Benefit Credits that the 1993 CBA gave for 1959 to 1966. This extended
coverage to over 700 former players who were not in the Retirement Plan until that time.

Vesting was reduced; so that going forward a player needed only three Credited Seasons
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to receive a pension. The two pension plans were merged together to create the present
Retirement Plan after the 1993 CBA was signed.

The 1993 CBA also protected new players from what critics are calling misguided
elections. Players who came into the League in that year or later are not allowed to elect
a 25% EPB; they are not allowed to start their pension before age 55, and they are not
allowed to elect the social security adjustment option. However, because of "anti-
cutback” rules in federal law, the Retirement Plan is required to offer these choices to
players who earned a Credited Season before 1993. Even today, some veterans who still
have a choice elect the social security adjustment option so that they can receive the lion's
share of their pension before age 62; even though they are warned, and acknowledge in
writing, that they will only receive a token pension after that time.

The 1993 CBA was extended in 1998, 2002, and 2006. Each time the bargaining
parties followed the 1993 model of reaching back to improve benefits for players no
longer active. For example, the 1998 extension raised the lowest Benefit Credits from
$80 to $100, the 2002 extension doubled them to $200," and the 2006 extension raised
them to $250. This has allowed many former players to receive a pension in excess
of their highest salary as a player. A player with 10 Credited Seasons from 1959 to

1968, who started with a monthly benefit beginning at age 55 of $625, now has a monthly

* The head of the Pension Right Center, a Washington D.C. association that works to improve
pensions, has been quoted as saying, "[N]obody has reached back and given a pension raise to
retired workers of anything approaching this magnitude."
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pension of $2,500. The chart in Attachment 1 illustrates the history of Benefit Credits
and these dramatic increases.

In 1993, 1998, 2002, and 2006 the active players were not required to forego
salary so that the pensions of former players could be increased, but they did. The motto
of the Players Association is "Past, Present, and Future." The following table shows the
strong and repeated commitment of the active players to honor their predecessors and to

help those who came before:

Year Total Pension Liabilities Added’ Liabilities Added Just for Former
Players

1993 $153.8 million (unknown)

1998 $50.2 million $45.4 million

2002 $125.6 million $124.9 million

2006 $233.5 million $214.5 million

In general, each time benefits have been increased, the checks of players already
receiving benefits were increased by the same proportion as their total Benefit Credits
were increased. For example, in 2002 when the oldest Benefit Credits were doubled from
$100 to $200, the pensions of players for those seasons were exactly doubled. However,
despite the repeated and enormous increases in Benefit Credits, some retired players,
particularly those who voluntarily elected the "social security adjustment option," have

complained. Because they elected to receive the lion's share of their pension as fast as

* These numbers are actuarial estimates.
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possible, there is not as much now to increase. Their token $50 pension may now be
about $200 a month. However, if they had elected a single life annuity beginning at age
55, in most cases their pension would now be thousands of dollars each month.

Because of the repeated increases in benefits and thus liabilities, the Retirement
Plan is somewhat under funded from an actuarial point of view. Both the Players
Association and the NFL view pension funding as a priority, and full funding may occur
in the next few years, at least until the next negotiated benefit increase. Even without
further benefits increases, a 10-year player starting today will earn a pension of $4,700 a
month, or over $56,000 a year, when he reaches age 55. If he waits until age 65 —a
typical corporate retirement age — to begin benefits, his yearly pension will be over
$147,000. This dwarfs what he could have earned under plans of major corporations
across the county for those 10 years. Of course, those players who go on to other careers
may earn additional retirement benefits from those careers.

The NFL Player Retirement Plan is often contrasted with Major League Baseball's
pension plan. For players who left the game some time ago, MLB's plan is somewhat
richer. Baseball started earlier, thanks to the efforts of Curt Flood and others, and has
historically had the better pension plan. The challenge since 1993 for NFL players has
been the difficulty of playing catch up. Just as saving for retirement is much harder for
people who fail to save in early years, pension funding is much harder when you get a
late start. Many of the players who now complain about their pension did not view
pension benefits as a priority when they were playing, and did not agree to make

sacrifices in bargaining to improve either their pensions or the pensions of those who

10
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came before them. Again, prior to 1993 there was no pension for Pre-39ers, and benefits
once earned had never been increased.
The assets of the Retirement Plan are held in trust. None of its assets may ever

revert to or be used by the League, the NFL Clubs, or the Players Association.

Medical and Dental Benefits

Under the CBA, active NFL players and their families receive comprehensive
group medical and dental benefits. If a player has three or more Credited Seasons and is
thus "vested," he receives five years of post-career coverage after he leaves the game, at
no cost to him or his family. In a recent 12 month period, this post-career coverage cost
the active players $11.5 million.

The 2006 CBA created a new plan — the NFL Player Health Reimbursement
Account Plan -- that provides additional medical benefits to former players after the five
free years of coverage end. Eligible players are credited with accounts that can be used
to pay medical costs (including insurance premiums) for them, their spouses, and their
dependents, for as long as they or their eligible beneficiary is alive.

The 2006 CBA also created a new medical benefit for players with dementia. This
plan is called the "88 Plan,” in honor of former Baltimore Colts player and Hall of Fame
member John Mackey, whose jersey number was 88. As far as we know, this is the first
plan in the country that provides special benefits for employees who are afflicted with
dementia, even when that dementia occurs decades after their employment has ceased. In

May of this year, NFLPA Executive Director Gene Upshaw and Harold Henderson of the
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NFL Management Council were honored by the Alzheimers Association in New York for

this achievement.

Disability Benefits

Together, the Players Association and the NFL have created the most generous
disability benefits in professional sports, and possibly in the entire business world. Since
1993 — when the current structure was put in place — about $138 million has been paid to
disabled players.

The Retirement Plan awards both "total and permanent,” or "T&P,"
disability benefits and partial disability benefits. Total and Permanent disability benefits
are paid to eligible players who are substantially unable to work, and for whom this
condition is expected to last at least 12 months. There are four categories of T&P
benefits:

Active Football -- $224,000 a year if a player becomes totally and permanently
disabled due to NFL football shortly after he stops playing.

Active Nonfootball -- $134,000 a year if a player becomes totally and permanently
disabled from any other cause shortly after he stops playing.

Football Degenerative -- $110,000 a year if a player becomes totally and
permanently disabled due to NFL football within 15 years after he stops playing.

Inactive — $18,000 a year ($21,000 for new applications), or, if higher, the pension
the player would receive at age 55, if he becomes totally and permanently disabled
and does not qualify for one of the other categories.

T&P benefits in the last two categories above are paid only to "vested" players.

What may be most unusual is that these benefits are paid even where inability to

work occurs many years after a football career has ended, and even where NFL football
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did not cause the inability to work. Someone who once worked for IBM or General
Motors does not expect to get — and does not get — disability benefits if he or she becomes
unable to work many years after leaving that employer. Yet vested former NFL players
who became unable to work decades later, for whatever reason, receive a disability
benefit. We think these are the most generous disability benefits ever negotiated, and
possibly the most complex. In many cases the Retirement Plan has to decide whether a
player is unable to work, when the inability to work occurred, and what caused the
inability to work.

The Retirement Plan also pays a partial disability benefit to players who suffer a
"substantial disablement." Whether a player has a substantial disablement is generally
determined using the rating system created by the American Medical Association for
measuring impairments. To receive this partial benefit a player must apply within 48

months after his NFL career ends. Partial disability benefits are paid for up to 90 months.

Claims Processing

Claims for benefits are made to and processed by the plan involved. In general,
the bargaining parties each appoint three voting members to each plan's governing
board,” but again the Players Association and the NFL do not administer the plans or

decide claims for benefits.

® The Players Association appoints only one board member to the Group Insurance Plan.
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Claims for pension and disability benefits are decided by the Retirement Plan. Mr.
Duerson is one of the six voting trustees on the governing board of the Retirement Plan.
Mr. Duerson and his fellow Retirement Board members do not receive, and have never
received, compensation for taking on the potential personal liability of being fiduciaries
under federal law, and having to decide claims for benefits.

The Retirement Plan is governed by complex federal laws, including the
Employee Retirement Income Security Act, or "ERISA." The Internal Revenue Service
and the Department of Labor are the primary federal agencies that interpret and oversee
these laws. Both the IRS and the DOL demand that Mr. Duerson and his colleagues
follow the terms of the Retirement Plan. They have to interpret the rules, but they don't
get to make them up. Were they to do so — such as to award disability benefits to a player
who does not qualify — they could be personally liable as a fiduciary. Also, under IRS
rules, any failure to follow the terms of the Retirement Plan could result in the loss of the
Retirement Plan's qualified status and the imposition of millions in taxes and penalties.
These rules exist to preserve plan assets, so that money will be there to pay benefits to
those who do qualify.

A player seeking disability benefits begins by completing a written application and
sending it to the Plan's administration office in Baltimore. The Plan office has a toll-free
number that players call to ask questions and get forms, and also has a website for
downloading forms. The player is then sent to a nearby physician approved by the
Retirement Board for an examination. These physicians are called neutral physicians and

they provide a written report.
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Disability claims are decided at the first level by a separate committee, the
Disability Initial Claims Committee. Since 2002 the Department of Labor has required
the existence of this separate committee. 1f a player is dissatisfied in any way with the
decision of the Committee, he has the right to appeal to the full Retirement Board.
Players who appeal are sent to a different second Neutral Physician, as required by
federal law. If a player is dissatisfied in any way with the decision of the Retirement
Board, he has the right to file suit in federal court.

The Plan has two ways of resolving deadlocks — 3 to 3 votes — of the Retirement
Board. If the issue is medical, such as whether the player is substantially unable to work,
either side can elect to send the player to one of the Plan's top three doctors — called
"Medical Advisory Physicians," or MAPs — for a final decision that is binding on the
Retirement Board. In rare cases — and this has happened only once in the last 14 years —
the deadlock is resolved by arbitration.” But this arbitration is solely between members
of the Retirement Board — the player is not a party to arbitration.

Table 1 summarizes the disability decisions of the Retirement Plan since July

1993, when the present disability categories were created.

7 A second arbitration is pending.
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Table 1

Total disability applicants 1052
Approved at initial stage® 358
Denied at initial stage 675
Awaiting initial decision 19
Applicants Denied at Initial Stage who 223
Appealed

Approved on appeal 69
Denied on appeal 132
Appeal Pending 22
Applicants Who have Sued 32
Retirement Board Upheld 24
Retirement Board Reversed 1
Lawsuit pending 7
Overall

Disability applicants 1052
Cases pending 48
Benefit approved 428
Benefit denied 576

We recognize that the Subcommittee has received complaints from some former
players that the system takes too long. But one man's "red tape" is another man's due
process. The Department of Labor has set out how the process must work and the time
periods for claims, appeals, and decisions. The Initial Claims Committee and the
Retirement Board work hard to comply with these rules and apply the terms of the Plan to

each application.

% Prior to January 1, 2002, initial decisions were made by the Retirement Board. After January
1, 2002, initial decisions are made by the Disability Initial Claims Committee. The Disability
Initial Claims Committee has deadlocked on whether to grant a benefit 37 times.
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In many cases this process helps players qualify for disability benefits, as no doubt
the Department of Labor intended it to do. Sometimes the first doctor will say that a
player can work, but the second doctor disagrees and the Retirement Board grants
benefits. There have even been cases where the first two neutral physicians said a player
did not qualify for disability benefits, but the player was sent to a MAP for a third
examination, and benefits were granted because the MAP resolved the medical issue in
favor of the player. We understand some players view this process as "red tape"; but to
the Retirement Board, and probably to the players who ultimately qualify, it is due
process.

We agree that, in some cases, the system takes too long. The parties have been
discussing what can be done to simplify and speed up the process. They recently agreed
to immediately grant T&P benefits to players already receiving social security disability
benefits. The benefit package for NFL players is an evolving process, and efforts are
ongoing. The new 88 Plan to address the needs of players with dementia is one of many
recent improvements.

You will note from the above table, if you didn't know already, that a number of
players have sued the Retirement Plan, usually over disability benefits. Such large
benefits — again, up to $224,000 a year for life in some cases — may encourage players
and their attorneys to file suit. Since 1993, the Retirement Board has generally succeeded
in protecting the Plan in litigation, winning 24 of 25 cases. This record demonstrates the
care that the Initial Claims Committee and the Retirement Board put into deciding

pension and disability claims. Under federal law, the members of the Retirement Board

17
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have a fiduciary duty to protect and defend the Plan from claims that the Retirement
Board believes can not be granted.

It probably also will not surprise you to learn that some disgruntled players hide
the facts when talking to reporters. [ am here representing the Union, and [ take no joy in
criticizing our former players who still are members of the NFL family. However, one
former player has repeatedly complained — and his complaints are repeatedly written up
by reporters — that despite his extensive injuries the Plan refuses to admit those injuries
are related to football, and the Plan refuses to pay him disability benefits. What he
somehow seems to never mention is that, in 1992 while represented by an attorney, he
agreed to accept a lump sum payment of $295,000 in return for giving up all rights to
disability benefits. Since then, three federal courts have told him he is bound by the
agreement, and the courts have told him that another lawsuit will result in sanctions.
Another player publicly badmouths the Retirement Plan yet has never filed a claim for
disability benefits — even though he has been sent several applications. Another player
complains that his retirement benefit is too small, but doesn't mention that he 1) choose to
retire at age 45 with a 45% actuarial reduction, 2) elected the social security option
providing the lion's share of his pension up front, 3) knew that he would only receive a
token pension when he became 62, and 4) was ordered by a divorce court to share his
pension with his ex-wife. Many a player has failed to mention that the Retirement Board
had no choice but to deny his claim because a one of the Plan's top doctors found that he
could work, and that decision was binding on the Retirement Board. 1 also wish to add

that, despite what may be written, neither Gene Upshaw, nor myself, nor my firm decide
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applications for disability or benefits. | do have the privilege of defending the Retirement
Board in litigation.

Before concluding, I wish to note three brief points. First, the parties have
negotiated for Workers Compensation benefits to be provided to all players. Over the past
twenty-five years the NFLPA has established a panel of qualified lawyers to help players
file and pursue their claims. The NFLPA strongly advises each player to preserve his
rights under Workers Compensation for life-time medical care for his football injuries.
Any player who claims that his football injuries have not been adequately addressed and
that he cannot get proper medical attention who has not pursued the Workers
Compensation remedy has ignored that repeated advice. The parties have also agreed
that there is no reduction in other disability benefits when a player also receives Workers
Compensation. The cost of Workers Compensation comes out of the players' share of
League revenues, like other health and disability benefits.

Second, in addition to all of the above benefits, the Players Association has long
had a fund, called the "Players Assistance Fund,” that provides up to $20,000 to players
in need. Last year alone the Players Assistance Fund paid over $1 million to 146 players
in need, and provided almost $500,000 for scholarships and grants to charities.

Finally, I would like to state for the record that many players and beneficiaries
appreciate what has been done to improve benefits. I believe some of those persons are
here today.

Again, on behalf of the Players Association and myself, | sincerely thank the

Subcommittee for the opportunity to appear. [ hope my testimony has been helpful.
19
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Ms. SANCHEZ. Ms. Wagner, you are up.

TESTIMONY OF MARTHA JO WAGNER, ESQUIRE,
VENABLE LLP, WASHINGTON, DC

Ms. WAGNER. Thank you.

Good afternoon, Madam Chairwoman, Members of the Sub-
committee. Thank you for inviting me to testify today.

As noted, my name is Martha Jo Wagner and I am a partner in
the Employee Benefits and Executive Compensation Group of
Venable LLP in Washington, DC. I have practiced law in the area
of employee benefits for 25 years. Throughout that period, I have
advised plan administrators about their responsibilities under the
laws and regulations that apply to benefit claims review and have
litigated benefit claims cases nationwide.

I was asked to testify today regarding whether the disability
claims procedures described in the Bert Bell/Pete Rozelle NFL
Player Retirement Plan and the NFL Player Supplemental Dis-
ability Plan were required by the Employee Retirement Income Se-
curity Act of 1974, as amended. My written testimony addresses
the review procedures in both the retirement and supplemental dis-
ability plans, but my oral testimony today will address only the dis-
ability claims procedures described in the current Retirement Plan
documents. Neither my oral nor written testimony addresses how
the disability claims procedures have been implemented.

My oral testimony will cover two areas: first, the claims proce-
dure required by ERISA and the claims procedure regulation pro-
mulgated by the Department of Labor; and, second, several of the
significant claims review procedures in the Retirement Plan.

ERISA sets out very broad parameters for reviewing and grant-
ing or denying claims for benefits. ERISA requires a benefit plan
to provide adequate written notice to every claimant whose claim
for benefits has been denied. ERISA also requires that every claim-
ant whose benefit claim has been denied be provided a reasonable
opportunity for a full and fair review of the denial by the appro-
priate fiduciary named in the plan. Finally, ERISA requires bene-
fits be granted or denied only in accordance with the terms of the
plan and other governing plan documents.

Effective January 1, 2002, for plans such as those at issue here,
the Department of Labor issued a significantly revised claims pro-
cedure regulation setting forth minimum requirements for claims
review, including at least two levels of mandatory review. The reg-
ulation includes detailed time frames for decision making, detailed
requirements for the contents of adverse benefit determinations
and other detailed procedural requirements. In addition, ERISA
permits plans to supplement the claims procedure required by the
regulation and, for practical reasons, plans generally do so.

I will now briefly highlight five of the significant provisions of
the Retirement Plan relating to disability claims review.

First is arbitration of certain deadlocked disputes. The Retire-
ment Plan includes a two-step review process involving initial re-
view of a disability claim by a Disability Committee and review on
appeal by the Retirement Board. If the two voting members of the
Disability Committee are deadlocked, the claim is deemed to be de-
nied. In contrast, if the six voting members of the Retirement
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Board deadlock, three members of the Retirement Board can af-
firmatively vote to submit the matter to binding arbitration.

These arbitration positions are not specifically required by
ERISA or the regulation. However, I believe the Labor Manage-
ment Relations Act of 1947, commonly referred to as the Taft-Hart-
ley Act, requires arbitration of trustee deadlocks concerning admin-
istration of a benefit fund.

Second is retroactive limits on claims. Under the Retirement
Plan, disability benefits will not be paid for certain periods that
precede receipt of a written application for benefits unless the play-
er is physically or mentally incapacitated in a manner that sub-
stantially interferes with the filing of the claim. Such limits are not
specifically required or precluded by ERISA or the regulation.

Third is required medical examinations. A player may be re-
quired to submit to periodic medical examinations by a medical dis-
pute arbitrator or a competent physician selected by a reviewing
entity. These provisions are not required by ERISA or the regula-
tion but are commonly included in disability plans.

Fourth is a claims review process. The Retirement Plan includes
detailed timetables for review of claims, detailed requirements for
the content of adverse benefit determinations and other procedural
requirements. These provisions conform to the minimum require-
ments of the regulation with two exceptions which are discussed in
my written testimony.

Fifth is the application of the standard of review. Reviewing
courts either apply the de novo standard of review or the abuse of
discretion standard of review, depending in part upon the language
of the plan and other governing plan documents. Based on the
grants of discretionary authority to both reviewing entities under
the plans, I would expect their determinations to be reviewed
under the abuse of discretion standard of review. Neither ERISA
nor the regulation require or preclude such grants of discretionary
authority.

In summary, the initial claims review process and the review
process on appeal described in the Retirement Plan is for the most
part specifically required by the ERISA claims procedure regula-
tion. The provisions requiring arbitration of certain deadlocked dis-
putes, retroactive limits on claims, required medical examinations,
and grants of discretion in the Retirement Plan are not specifically
required or precluded by ERISA or the regulation. However, arbi-
tration of certain deadlocked disputes in the Retirement Plan may
be required by the Taft-Hartley Act, and other plan provisions may
be necessary for practical reasons.

I thank the Subcommittee for its time and attention, and will be
happy to take questions when appropriate.

Ms. SANCHEZ. Thank you for your testimony, Ms. Wagner.

[The prepared statement of Ms. Wagner follows:]
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Good afternoon, Madame Chairwoman and Members of the
Subcommittee. Thank you for inviting me to testify today. My name is Martha Jo
Wagner and | am a partner in the Employee Benefits and Executive
Compensation Group of Venable LLP in Washington, D.C. | have practiced law
in the area of employee benefits for 25 years. Throughout that period, | have
advised plans and plan administrators about their responsibilities under the laws
and regulations that apply to benefit claims review and have litigated benefit
claims cases nationwide. | am a Fellow of the American College of Employee
Benefits Counsel, Management Co-chair of the Employee Benefits Committee of
the American Bar Association Section of Labor and Employment Law, and an
adjunct professor of law at Georgetown University Law Center.

| was asked to testify today by the Subcommittee regarding whether the
claims procedures described in the Bert Bell/Pete Rozelle NFL Player Retirement
Plan and the NFL Player Supplemental Disability Plan that apply to disability
benefit claims were required by the Employee Retirement Income Security Act of
1974, as amended. | will refer to the act as ERISA and | will refer to the two
plans at issue here, respectively, as the Retirement Plan and the Supplemental
Disability Plan.’

My testimony today addresses only the disability claims procedures

described in the plan documents that currently apply to players in general, and

'] reviewed a copy of the Retirement Plan as amended and restated effective April 1, 2001 and
amendments to that plan that were dated or effective April 1, 2001, January 15, 2004, November
18, 2004, December 16, 2004, January 13, 2005, April 6, 2005, February 9, 2006, September 12,
2006, and October 4, 2006. | reviewed a copy of the Supplemental Disability Plan as amended
and restated effective April 1, 2001. | have not reviewed any amendments to the Supplemental
Disability Plan. | have also not reviewed prior versions of either plan, nor any collective
bargaining agreements.
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does not address how those claims procedures are implemented. My testimony
will cover three areas: first, the claims procedure required by ERISA and the
claim procedure regulation promulgated by the Department of Labor pursuant to
ERISA; second, the significant provisions of the claims procedure in the
Retirement Plan; and third, the claims procedure in the Supplemental Disability
Plan.

ERISA and the Department of Labor
Claims Procedure Regulation

ERISA sets out very broad parameters for reviewing and granting or
denying claims for benefits. ERISA requires a benefit plan to provide adequate
written notice to every participant and beneficiary whose claim for benefits has
been denied. This notice is statutorily required to include the specific reasons for
the denial and be written in a manner calculated to be understood by the
recipient. ERISA also requires that every participant and beneficiary whose
benefit claim has been denied be provided a reasonable opportunity for a full and
fair review of the denial by the appropriate fiduciary named in the plan. Finally,
ERISA requires benefits be granted or denied only in accordance with the terms
of the plan and other governing plan documents.?

Effective January 1, 2002, for plans such as those at issue here, the
Department of Labor issued a significantly revised claims procedure regulation.
The regulation sets forth minimum requirements for claims review, including at
least two levels of mandatory review. Specifically, the claims procedure

regulation includes detailed time frames for decision making, detailed

2 The plan and other governing documents must, of course, be consistent with the statute.
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requirements for the contents of adverse benefit determinations, and other
detailed procedural requirements. The regulation does not require particular
substantive rights, such as making disability benefits available. Moreover,
ERISA permits plans to supplement the required claims procedure and, for
practical reasons, plans generally do so.
Retirement Plan’s Claims Procedures

In a nutshell, the significant provisions of the Retirement Plan's disability
claims procedure generally involve the following terms and conditions.

Reviewing Entities. The Retirement Plan includes a two step mandatory
claims procedure, involving initial review of a disability claim by the Disability
Initial Claims Committee, which | will refer to as the Disability Committee, and
review on appeal by the Retirement Board. The Disability Committee is made up
of two voting memibers, one appointed by the NFL Players Association and one
appointed by the NFL Management Council. The Retirement Board is made up
of six voting members and the Commissioner of the NFL, a non-voting member.
Three of the voting members of the Retirement Board are appointed by the NFL
Players Association and three by the NFL Management Council. The Retirement
Board is the named fiduciary of the Retirement Plan and, within certain
limitations, has the power to amend the claims procedure in the plan. Neither
ERISA nor the claims procedure regulation requires this evenly divided, jointly
trusteed Retirement Board. However, in passing | would note that, in addition to
ERISA, the Retirement Plan is subject to the Labor Management Relations Act of

1947, which | will refer to as the Taft-Hartley Act. The structure of the Retirement
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Board, involving equal representation by labor and management, is consistent
with the requirements of the Taft-Hartley Act.

Types of Disability Claims. Under the Retirement Plan there are two
types of disability claims: claims for total and permanent disability benefits and
claims for line-of-duty disability benefits. Neither ERISA nor the claims
procedure regufation requires these benefits be made availabie to the players.

Total and Permanent and Line-of-Duty Disability Defined. Subject to
certain limitations, a player is deemed to be totally and permanently disabled if
the reviewing entity finds that the player is substantially prevented from or
substantially unable to engage in any occupation or employment for
remuneration or profit. In addition, according to news reports, last week the NFL
Commissioner and the Executive Director of the NFL Players Association agreed
that any player who qualifies for Social Security disability benefits will
automatically be approved for NFL disability benefits.>

A player who incurs a substantial disablement arising out of league
football activities is entitled to line-of-duty disability benefits. A substantial
disablement is defined to include, for example, a permanent disability that results
in a 50% or greater loss of speech or sight. A permanent disability is one that
has persisted or is expected to persist for at least 12 months. A disability that
arose out of any football game or other football activity supervised by a league

team would constitute a disablement arising out of league football activities.

* Presumably the NFL disability benefits that would be automatically approved if a player was
granted Social Security disability benefits would include total and permanent disability benefits
under the Retirement Plan and also might inciude line-of-duty disability benefits under certain
circumstances. Social Security disability determinations provide deference to the treating
physician, which is not required by ERISA or currently provided for under the Retirement Plan,

5
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Neither ERISA nor the claims procedure regulation requires or precludes a plan
from using a particular definition of disability.

Arbitration of Certain Deadlocked Disputes. If the two voting members
of the Disability Committee deadlock over, for example, a determination of
whether a player is totally and permanently disabled, the claim is deemed
denied. In contrast, if the six voting members of the Retirement Board deadlock
over this or any other issue, three members of the Retirement Board can
affirmatively vote to submit the matter to binding arbitration. Medical disputes
regarding whether a player is entitled to total and permanent or line-of-duty
disability benefits are submitted to a physician jointly designated by the NFL
Players Association and the NFL Management Council. As I understand this
process, the player whose disability is at issue is not a party to the arbitration.
Other disputes are submitted to an arbitrator according to certain past practices
and/or procedures depending upon the nature of the dispute. These arbitration
provisions are not specifically required by ERISA or the claims procedure
regulation. However, | believe that the Taft-Hartley Act requires arbitration of
trustee deadlocks concerning administration of a benefit fund.

Retroactive Limits on Claims. Disability benefits will not be paid for
periods that precede receipt of a written application for benefits by more than 42
months in the case of total and permanent disability benefits or by more than 48
months in the case of line-of-duty disability benefits, unless the player is
physically or mentally incapacitated in a manner that substantially interferes with
the filing of a claim. Limits on retroactive payments are not specifically required

or precluded by ERISA or the claims procedure regulation.
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Required Medical Examinations. A player may be required to submit to
periodic medical examinations by a medical dispute arbitrator or a competent
physician selected by a reviewing entity. Refusal to submit to any such medical
examination is grounds for denial of the player's benefit claim. These provisions
are not specifically required by ERISA or the claims procedure regulation but are
commonly included in disability plans.

Initial Claims Review Process. The Disability Commiittee has 45 days to
initially review a claim for disability benefits under the Retirement Plan. Two 30
day extensions of this time frame are available under certain circumstances. If
the Disability Committee fails to notify the player within these time frames, the
Disability Committee is deemed to have denied the player's claim and the
appeals procedures discussed below are available.* On the other hand, the
parties may extend the applicable time frames by mutual agreement. Players are
given at least 45 days in which to provide additional information requested by the
Disability Committee. The Disability Committee's notice of an adverse benefit
determination, such as a denial of disability benefits, must set forth certain
information, such as the specific reasons for the determination and reference to
specific plan provisions on which the determination is based. These plan
provisions conform to the minimum requirements of the claims procedure
regulation, except for the mutual agreement and deemed denial provisions.

With respect to providing a mutually agreed upon extension, nothing in the

claims procedure regulation or ERISA specifically requires or precludes such a

* The amendment to the Retirement Plan adding this provision was effective April 1, 2001, before
the current claims procedure regulation was effective.

7
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provision. With respect to the deemed denial, at least one court has held that the
current claims procedure regulation allows a participant whose initial claim has
not been timely denied to proceed directly to court, rather than requiring the

participant to exhaust the appeal process. Linder v. Byk-Chemie USA inc., 313

F. Supp. 2d 88, 94 (D. Conn. 2004).

Claims Review Process on Appeal. The player has 180 days from
receipt of an adverse benefit determination to file an appeal and may submit
written comments, documents, and other information in support of his claim. The
Retirement Board will review all the information provided, regardless of whether it
was available to the Disability Committee. For claims involving medical
judgments, the consulting health care professional will be independent of any
consulting health care professional used to review the initial claim. Upon
request, the identity of any consulting health care profeésional will be provided to
the player. Decisions on appeal will be made at the first quarterly meeting of the
Retirement Board after the claim is received, unless the appeal is received within
30 days preceding the date of that quarterly meeting. Determinations of such
appeals will be made at the second quarterly meeting of the Retirement Board,
unless special circumstances require an extension. If an extension is required,
the Retirement Board will provide notice to the player before the extension
begins and will make its determination at the third quarterly meeting of the
Retirement Board following receipt of the appeal. Players will be notified of the
results of the review within five days of the Retirement Board's determination. An
adverse determination by the Retirement Board will set forth certain information,

such as the specific reasons for the determination and references to specific plan
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provisions on which the determination is based. These plan provisions conform
to the minimum requirements of the claims procedure regulation.

Grants of Discretion and Standard of Review. With respect to adverse
benefit determinations, reviewing courts apply one of two standards of review —
de novo or abuse of discretion — depending upon, in part, the language of the
plan and other governing documents. If an adverse benefit determination is
litigated, based on the grants of discretionary authority to both the Disability
Committee and the Retirement Board, | would expect the determinations of both
entities to be entitled to deference from the court under the abuse of discretion
standard of review. | would note, however, that these grants of discretion are not
specifically required or precluded by ERISA or the claims procedure regulation.

Contractual Statute of Limitations. ERISA does not include a statute of
limitations for benefit claims. Therefore, if there is no contractual statute of
limitations in a benefit plan, the most analogous state law statute of limitations
applies. Such state law statutes of limitations generally run from one to fifteen
years. Under the terms of the Retirement Plan, no lawsuit regarding an adverse
benefit determination may be commenced more than 42 months from the date of
the final decision on appeal. Such a contractual statute of limitations is not
specifically required or precluded by ERISA or the claims procedure regulation.

Supplemental Disability Plan's Claims Review Procedures

The Supplemental Disability Plan automatically provides additional
disability benefits to players who qualify for total and permanent disability
benefits under the Retirement Plan and, as a result, there is no claims review

procedure for those determinations in the Supplemental Disability Plan. A player
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who does not qualify for disability benefits under the Supplemental Disability Plan
because he was not determined to be totally and permanently disabled under the
Retirement Plan must utilize the claims procedure in the Retirement Plan to
question his adverse benefit determination. All other determinations under the
Supplemental Disability Plan are subject to a claims procedure that conforms to
the applicable minimum requirements of the claims procedure regulation.
Conclusion

In summary, the initial claims review process and the review process on
appeal described in the Retirement Plan and the claims process in the
Supplemental Disability Plan are, for the most part, specifically required by the
ERISA claims procedure regulation. The structure of the reviewing entities, the
types of disability claims that are available, the definitions of total and permanent
and line-of-duty disability, arbitration of certain deadlocked disputes, retroactive
limits on claims, required medical examinations, grants of discretion, and
contractual statutes of limitation in the Retirement Plan are not specifically
required or precluded by ERISA or the claims procedure regulation. However,
the structure of the reviewing entities and arbitration of certain deadlocked
disputes may be required by other laws, and other plan provisions may be
necessary for practical reasons.

| thank the Subcommittee for its time and attention.

DC2: 870631.1

10



50

Ms. SANCHEZ. I would like to welcome Mr. Smith to begin his tes-
timony at this time.

TESTIMONY OF CYRIL V. (CY) SMITH,
ZUCKERMAN SPAEDER LLP, BALTIMORE, MD

Mr. SMITH. Madam Chairwoman, Ranking Member Cannon,
M(eimbers of the Subcommittee, thanks for the opportunity to testify
today.

As you know, I am Cy Smith; and I am an attorney in private
practice in Baltimore at the firm of Zuckerman Spaeder. I have
represented a number of individuals and pension plans in disputes
over pension benefits under ERISA, but for the last 3 years I have
had the honor of representing the family of Mike Webster, his es-
tate, in finally obtaining full disability benefits from the NFL’s pen-
sion plan.

I note that Mike—who is no longer with us—that Mike’s son,
Garrett, is with us today.

As many of you probably know, Mike played center for the Steel-
ers. He was on their Super Bowl teams. He was named to the
NFL’s all-time team, and he was both a great player and person.

It was very clear the violent world of NFL football had given him
repeated concussions and disabling brain injuries. Unfortunately, it
took him 7 years from the time that his first application was filed
with the pension plan to a final court ruling which awarded him
full benefits. Four years of that were just to get a final decision
from the plan, even before he got to Federal court, to the point that
hie died in 2002 before he actually got a final decision from the
plan.

In his case, there was unanimous medical evidence about wheth-
er he was totally and permanently disabled, why that happened
and when it happened. A psychologist, a psychiatrist, a neurologist
who were appointed by the pension plan all found that he had mul-
tiple head injuries.

But, despite this overwhelming evidence, the pension plan re-
fused to pay him full benefits. They refused to credit what his
treating physician said. They relied on observations by Mike’s
oncologist, his cancer doctor, about whether he had a brain injury.
They tried to discredit their own doctor, who is a board-certified
neurologist.

The bottom line in my experience was that at every turn the plan
delayed and erected barriers to prompt and fair consideration of his
claim. He had no choice but to go to Federal court in Baltimore in
2004.

Over the next 3 years, four different Federal judges agreed that
the plan was not just wrong but had abused its discretion. One
judge said that, given the overwhelming evidence, the plan’s deci-
sion indicates culpable conduct, if not bad faith. Mr. Ell said that
statements that he had heard about the plan were wrong or mis-
leading. I will let the judicial record speak for itself.

Another judge said it would require a leap of faith to rule for the
plan.

In the end, Mike Webster won, although he died before he could
actually enjoy that victory. But, along the way, the plan spent hun-
dreds of thousands of dollars for attorneys fees, both their attor-
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neys fees and Mike Webster’s. That is money that could have gone
to player benefits but was used to try and defend against Mike’s
meritorious claims.

It would be terrific if I could say to all of you today that the
NFL’s pension plan learned a lesson from this review, that it is on
the way to reform. Sadly, that is not the case. The day after the
Fourth Circuit Court of Appeals ruled in favor of Mike and his es-
tate, Gene Upshaw, who picks one-half of the members on the Re-
tirement Board—the other half are picked by the NFL—said that
he would do exactly the same thing the next day. It is unfortunate
that Mr. Upshaw can’t be here today to explain his remarks.

Since the courts ruled in Mike Upshaw’s case, I have reviewed
dozens of other claims. All too often, I see the same pattern of ob-
struction by the plan in the case, in many cases much worse than
other disability benefit schemes that I have reviewed: lengthy
delays, doctor shopping, a system whereby one objection can deny
benefits for an individual, a refusal to consider the testimony of
treating physicians or a clear majority of the medical evidence.

Ms. Wagner in her remarks properly noted that she wouldn’t ad-
dress implementation of the plan, but that is one of the big prob-
lems that we have here. In many ways, Mike Upshaw’s case was
a warning sign, a warning bell and a loud one, that the disability
plan here is broken, badly broken and that it urgently needs re-
pair, as the former players who will testify today will tell you.

How can the plan be fixed? There are some basic changes that
are needed for starters.

One would be a short deadline for the plan to decide claims, not
4 years but maybe 45 days. Many other disability plans are able
to do that. They should give deference to what treating physicians
tell them, and they should increase the use of neutral arbitrators
to decide issues.

With respect to changes that have been recently discussed in the
way the plan works, the Social Security standard, the devil is al-
ways in the details. Of course we don’t know what those details
are. But let me tell you one thing. It is absolutely clear that if you
had the Social Security standard in effect, it wouldn’t have changed
the result in Mike Webster’s case because it is a question of how
the plan is implemented.

What is really needed is something that can’t be accomplished
through either litigation or legislation, and that is to have new
leadership on the Retirement Board that is genuinely committed to
giving players a fair shake here. Whatever it costs, it costs. The
NFL can afford to honor the commitments that are in the plan doc-
ument already without having to change them.

Let me just sum up by saying that I am here on a panel with
other lawyers. Some of my best friends are lawyers. Many of you
are lawyers, and I like practicing law. And there are going to be
more lawsuits, there is going to be more litigation, but nothing will
change the fundamental problem here until the league and the
union decide that they want to come through on the commitments
that are already there in the plan document, spelled out in the
plan document. I hope that this Committee’s hearings are an im-
portant first step in that effort, and I would be happy to answer
any questions. Thank you
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Ms. SANCHEZ. Thank you, Mr. Smith.
[The prepared statement of Mr. Smith follows:]

PREPARED STATEMENT OF CY SMITH

WRITTEN STATEMENT OF
CY SMITH

ZUCKERMAN SPAEDER LLP

FOR HEARINGS BEFORE THE
HOUSE SUBCOMMITTEE ON COMMERCIAL AND
ADMINISTRATIVE LAW
“The National Football League's System for Compensating

Retired Players: An Uneven Playing Field?”

June 26, 2007

1364493.1
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Madam Chairwoman, ranking member Cannan, and members of the
Subcommittee, thank you for the opportunity to testify today. My name is Cy Smith, and
| am a partner in the law firm of Zuckerman Spaeder LLP, where my practice
emphasizes complex civil and criminal liigation. For the past twenty years, | have tried
cases in state and federal courts around the country, and ! have particular experience
representing participants in pension plans which are governed by the federal pension
statute, the Employee Retirement Income Security Act, or ERISA.

For the last several years, it's been my privilege to represent the family of M‘ike
Webster (along with attorney Bob Fitzsimmons) in a lengthy battle with the pension plan
sponscred by the National Football League and its union, the NFLPA, the Bert Bell-Pete
Rozelle NFL Players Retirement Plan. Today, | would like to describe my experience,
and discuss some changes that might help retired players get the benefit of their
bargain with the League and their union — namely, fair disability pension benefits.

I
MIKE WEBSTER'S

RIGHT TO A DISABILITY PENSION

Mike Webster was a Hall of Fame Naticnal Football League player who spent
almost his entire career at center for the Pittsburgh Steelers. Because of the NFL-
record number of games he played, the rules then in force, and the intensity with which
he performed, Mike Webster received over the course of his career thousands of high-
speed, high-impact hits to his head. By the time he retired in 1690, Mike Webster had —
according to the NFL's own physician — “multiple head injuries” and “a dementing

ifiness” that “resultfed] in complete disability in terms of being gainfully employed.” In
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short, he was “punch drunk.” Before his death in 2002, he sought a fair disability
pension from the NFL's pension plan, which is designed to cover exactly these sorts of
disabilities caused by the violent world of pro football. The NFL's pension plan denied
him a full payment, claiming that his disabilities — the result of almost two decades of
conflict on the Steelers’ offensive line — were not the result of an “active” football injury,
and that those disabilities did not begin until long after the end of Mr. Webster's career.
The NFL did so despite the overwhelming evidence (including evidence from the NFL's
own expert doctar) that Mr. Webster's disabilities began early and were the direct and
active result of Mr. Webster's years of service as center — one of the most exposed and
defenseless positions on the football field.

Mike Webster was born on March 18, 1952 in Tomahawk, Wisconsin. He grew
up on a 640-acre potato farm and — although he did not play football until his junior year
in high school — received a scholarship to the University of Wisconsin. By all accounts,
he was a bright, compassionate and proud man. He played professionally for the
Pittsburgh Steelers for 15 seasons, from 1974 until 1988, the vast majority as center on
the Steelers’ offensive line. He endured numerous shots to the head and multiple
concussions. During one stretch, Mr. Webster (known as “Iron Mike” by fans and
teammates alike) played six consecutive seasons without missing a single offensive
down, and for 177 consecutive games. His 245 games were the most ever by a center,
and the fifth most in NFL history. In his career, the Steelers’ offensive and defensive
lines led the team to four Super Bowl wins in the 1970s. Mike Webster was elected
Captain of the Steelers during three of their Super Bow! years and made All-Pro

numerous times. At the end of his career, Mr. Webster played for two seasons with the
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Kansas City Chiefs, retiring after the 1890 season. In 1997, Mike was inducted into the
Pro Football Hall of Fame in Canton, Ohio, and in 2000 he was elected to the NFL's all-
time team.

The center position is one of the most exposed and unprotected positions on the
football field. Unlike every other player, the center must hold the ball to the ground until
the snap. As a result, he is uniguely exposed to blows from defensive linemen. For
example, the "head slap” (invented by Roosevelt Grier, but perfected by Deacon Joﬁes
of the (then-Los Angeles) Rams “Fearsome Foursome”) was until 1977 part of a
defensive linemen’s standard moves. Using the head slap, defensive linemen ranging
up to 6'8” and 300 pounds or more would begin their rush by slapping the center and
other offensive linemen on the sides of their helmets to discrient them. Even after 1977
{when the head slap was outlawed, according to the NFL, precisely because of its risk
to offensive linemen), players continued to use the technique. And, even without the
head slap, NFL centers and other linemen remained exposed to a wide variety of blows
to the head, both intentional and unintentional. One study has shown that during the
course of a game, the average college football player (who is, of course, far smaller and
slower than his NFL counterpart) is hit some fifty times with a force of 40 Gs, equivalent
to being struck by a boxer. And at least once or twice a game, there is a catastrophic
impact of 120 Gs — the same force as a car crash. The same study showed that among
all football players, offensive linemen received the mast hits to the head.

Mike Webster's days after football were dictated by the disabilities he suffered
playing the game. He was unable to hold steady (or gainful) employment. He was

homeless, often sleeping in his car. He was often reclusive. His matrriage broke up,
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and he lost money in a series of bad investments. In 1999, he pled guilty to forging
prescripticns for Ritalin, which he used to treat the symptoms of his NFL brain injuries.
Because Mike also had an intensely private personality, and because his pride
prevented his admitting that he was facing these extraordinary difficulties, the fact and
extent of his disabilities remained a secret to many for a number of years after his
r_etirement from football.

Mike Webster tried several forms of work after his 1990 retirement, including
serving as a commentator on a sports talk show. He failed at each one. For example,
upon retiring from the Chiefs after the 1980 season, Mike auditioned for a TV announcer
job with NBC. He was assigned two preseason games in the summer of 1991, neither
of which was broadcast. In the end, he never worked a game for the network. As the
NFL's own private investigator discovered, his “career at NBC . . . [was] over before it
started.”

He earned no more than $3,500 in wages in 1991, and none in 1992 or 1993.

- Later, out of sympathy, the Kansas City Chiefs made him an assistant strength and
conditioning coach, even though (as a result of the disabilities caused by his playing
career} he was never capable of fulfilling the responsibilities of that job. Indeed, he lived
for a period of time in the Chiefs' equipment room. (Such employment by NFL teams,
under the NFL Plan’s express rules, is not disqualifying for purposes of determining
disability.)

In 1999, around the time of his Ritalin arrest, he was finally diagnosed with brain
damage resulting from the long-term head trauma of his NFL career. His attorney, Bob

Fitzsimmons of Warwood, West Virginia, filed an application on Mike’s behalf with the
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NFL Plan for “total and permanent disability” (“TPD”) benefits, under Articles 5.1({a} and
5.2 of the NFL Plan’s Plan Document. Article 5.2 states that a player will deemed to be
TPD if the Retirement Board finds that:

he has become totally disabled te the extent that he is

substantially prevented from or substantially unable to

engage in any occupation or employment for remuneration

or profit . . . A Player will not be considered to be able to

engage in any occupation or employment for profit . . .

merely because such person is employed by the League or

an Employer, manages perscnal or family investments, is

employed by or associated with a charitable organization, or

is employed out of benevolence.

Section 5.1(a) of the Plan provides for “Active Football” disability benefits,
definad as a disability resulting “from League football activities, fwhich] arises while the
Player is an Active Player, and causes the Player to be totally and permanently disabled
'shortly after’ the disability first arises.” The Plan Document aiso provides for Football
Degenerative benefits, under § 5.1(c}, which are substantially less generous.

If a Player becomes TPD within six months after his disability first arises, § 5.1 of
the Plan creates a conclusive presumption that the Player became TPD “shortly after”
the disability arose. If the Player becomes TPD six to twelve months after the disability
arises, then it is up the NFL Plan’s Retirement Board to determine whether the “shortly
after’ standard is satisfied. And if the Player becomes TPD more than twelve months
after the disability arises, then he is conclusively deemed not to have satisfied the
“shortly after” requirement.

Under § 5.2 of the Plan Document, the Plan has the right to select a highly-

qualified neutral physician to perform a medical examination of a player who is applying

for a disability, for the purpose of determining whether the disability arose from NFL
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play, and when it arose, Upon information and belief, pursuant to the Plan Document,
the Plan maintains a national network of highly-qualified physicians to review each claim
for disability benefits.

As part of his 1999 application for disability benefits, Bob Fitzsimmons also
requested that the date of onset of Mr. Webster's disability be set at 1991 or earlier, with
payment of benefits retroactive to that date. He supplied the Plan with Mr. Webster's
affidavit stating that although he was on the payroll of the Kansas City Chiefs after 1990
as an “assistant coach,” he was completely unable to fulfill the duties of that position.
Simply stated, Mr. Webster was paid a salary because the Chiefs’ general manage‘r
liked and respected him and his contributions as a player.

As part of the Plan’s review of his claim, Mike was required to undergo a medical
examination — at the Plan's expense — by Dr. Edward Westbrook, a board-certified
neurologist in Cleveland chosen by the Plan. Dr. Westbrook’s form reporting the
examination found that Mike Webster's disability occurred “3/91 [March 1991] or before”
— that is, within three months of his December 1990 retirement from pro football. Dr.
Westbrook's accompanying written report stated that the disability occurred prior to
1980, and he provided a letter to the NFL stating that Mike Webster had suffered
“‘multiple head injuries” and had “a dementing illness” that “resultfed] in a complete
disability in terms of being gainfully employed.” l

By letter dated November 25, 1999, however, the Plan refused to grant Mr.
Webster an Active Football disability pension, without explaining why it had ignored the
finding of its own, hand-picked physician. Notably, the Plan had no contrary evidence

suggesting that the disability occurred after 1990.
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Mr. Wehbster's attorney immediately requested that the NFL Plan reconsider its
finding. By letter dated May 8, 2000, the Plan again refused to award Active Football
benefits, asserting that Mike had been "self-employed” from 1991 until 1994 — even
though there was no evidence that he had actually done work or been capable of
working after he left the Kansas City Chiefs in 1990. The Plan also shrugged off the
evidence of its own expert, Dr. Westbrook, claiming that Dr. Westbrock’s report merely
stated that Mike's disability began before 1991, not that he was totally and permanently
disabled before that date.

By letter dated July 5, 2000, the Plan’s decision was appealed, including the
refusal to award both (a) Active Football benefits, and (b) benefits ratroactive to 1980,
when Mr. Webster became totally and permanently disabled.

In support of his appeal, the Plan was given a three-page letter from a clinical
psychologist, Fred Krieg, who provided an opinion to a reasonable degree of
professional certainty that Mr. Webster was totally and permanently disabled as of
March 1991.

In addition, in a letter to the Plan dated October §, 2000, Dr. Westbrook (the
Plan’s hand-picked examining physician) supplied the following medical opinion:

it is clear that [Mr. Webster] had significant trouble playing
football in 1990 and officially retired in 1991. It would appear
on that basis that he was completely and tctally disabled as
of the date of his retirement and was certainly disabled when
he stopped playing football sometime in 1990. There is
nathing to [suggest] that he had a progressive neurological
iliness unrelated to repetitive trauma from football. His
executive [mental] abilities are significantly damaged and
had been at that time. If indeed he tried to do coaching or
some type of menial task around the football league, it was

not significant in terms of gainful employment. He has
remained completely and totally disabled for any occupation
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beginning in approximately . . . 19990 and will not be
expected to improve.

Despite this explicit opinion from its own physician, the NFL Plan refused to
reconsider its decision. Instead, the Plan requested a series of documents from Mr.
Webster, as further evidence that he was incapable of work from 1990 forward. Mike's
representatives responded to every request, gathering evidence from the Internal
Revenue Service, the Social Security Administration, the Commenwealth of
Pennsylvania, the Kansas City Chiefs and Pittsburgh Steelers teams, the Department of
the Treasury, psychologists and ather health care professionals, and individuals for
whom Mr. Webster had attempted to work after his retirement, among others. The NFL
even hired a private investigator to shadow Mr. Webster; the investigator found no
evidence that Mike Webster had been capable of employment after he stopped playing
for the Chiefs in 1990.

As part of the appeal, the Plan was given yet another opinion by a mental health
specialist, Dr. Jonathan Himmelhoch of the University of Pittsburgh. Dr. Himmelhoch,
having reviewed all of Mike's medical records, along with the NFL Plan Document and
the Plan’s initial May 8, 2000 benefit letter, reached the following canclusions “io a
reasonable degree of medical certainty™

(1) Michael L. Webster suffers a disability as a result
of multiple head blows received while playing
Center in the NFL which caused him to suffer from
traumatic encephalopathy;

(2) The multiple head blows to Michael L. Webster

resulted from league football activities and arose
while he was an active player in the NFL;

* * *
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(4) Mr. Webster's traumatic encephalopathy first
arose or manifested itself between the end of the
1990 football season, i.e., November/December
1980, and March, 1991; [and]

(5) Mr. Webster was totally and permanently disabled
as of March, 1991, to the extent that he was
substantially prevented from or substantially
unable to engage in any occupation or
employment for remuneration or profit. . .

While the NFL continued to review Mike's claim, he died on September 24, 2002.
After an extraordinary delay of almost three years (from July 2000 until March 2003),
the NFL Plan finally decided Mike's 2000 request for reconsideration by letter dated
March 17, 2003, six months after his death. In its March 17, 2003 letter, the Plan once
again refused to award Mr. Webster Active Football benefits. It established the effective
date of those benefits as September 1, 1996.

When the Plan reached this decision, it had before it three reports by mental
health professionals: a neurologist (Dr. YWestbrook, chosen and retained by the Plan); a
psychologist (Dr. Krieg); and a psychiatrist (Dr. Himmelhoch). The three experts agreed
that Mr. Webster's disability began while he was playing football; resulted from multiple
head injuries; and caused Mr. Webster to be totally and permanentiy disabled no later
than March 1991. The Plan had no contrary medical evidence about the date of onset
of Mr. Webster's unquestioned disability.

In addition, the Plan (having commissioned a private investigator's report) had
access to Mr. Webster's “income tax filing records, medic